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DISTRICT OF MAINE
PETER KELLY,
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Docket No. 06-168-P-S

V.

MICHAEL J. ASTRUE,
Commissioner of Social Security*

N N N N N N N N N N

Defendant

REPORT AND RECOMMENDED DECI SION?

This Socid Security Disability (“SSD”) gpped raises the question whether the commissoner
properly found thet the plaintiff, who alegesthat he has been disabled from working sinceFebruary 1, 2001
by depression and anxiety, was not disabled asof March 31, 2001, hisdatelast insured. | recommend that
the decision of the commissioner be vacated and the case remanded for further development.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), theadministrative

law judge found, in relevant part, that the plaintiff remained insuredfor SSD purposesonly through March

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted currently serving Commissioner of Social Security Michael J.
Astrue as the defendant in this matter.

2 This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeksreversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral
argument was held before me on July 3, 2007, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral
argument their respective positions with citationsto relevant statutes, regulations, case authority and page referencesto
the administrative record.



31, 2001, Finding 1, Record at 16; that hisdlegationsregarding mentd limitationswere not supported by
the medical evidence and were not credible to the extent of establishing an inability to work on or before
March 31, 2001, Finding 5, id. a 17; that, despite his symptoms of depression and anxiety, the plaintiff
retained the menta resdua functiona capacity (“RFC”) to perform his previous seasona jobs as a sea
urchin diver and a carpenter through March 31, 2001, Finding 6, id.; and that he thereforewas not under a
disability a any timethrough his date last insured, Finding 7, id. The Appeals Council declined to review
the decison, id. at 4-7; Exh. Cto Plantiff’ sMotion To Supplement the Record (*Motion To Supplement”)
(Docket No. 17), making it the find determination of the commissioner, 20 C.F.R. § 404.981; DupuisV.
Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).2

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health
& Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported
by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,,

% By letter dated September 25, 2006, the Appeals Council denied arequest for review that had been filed directly by the
plaintiff onor about August 10, 2006. See Record at 4-8. The plaintiff’s counsel filed a separate request for review by
letter dated September 15, 2006, enclosing progress notes of treating psychiatrist Noel C. Goodman, M.D., spanning the
period from February 4, 2000 through October 24, 2000 (“ Supplemental Goodman Notes"), which the Appeals Council
evidently did not see before issuing its September 25, 2006 decision. See id.; see also Exhs. A-B to Motion To
Supplement. Inresponseto the filing of the instant statement of errors, which mentioned omission from the Record of the
September 15, 2006 cover letter and the progress notes that had been enclosed therewith, see Plaintiff’s Itemized
Statement of Specific Errors (“ Statement of Errors’) (Docket No. 10) at 2, counsel for the commissioner requested that the
Appeals Council look in the file for the progress notes at issue and review them to determine whether they warranted
remand. See Affidavit of Susan Beller Donahue, Special Assistant United States Attorney, attached to Defendant’s
Opposition to Plaintiff’s Motion To Supplement the Record (“Opposition”) (Docket No. 18), 11 3-4. TheAppedsCoundll
reviewed the Supplemental Goodman Notes and notified the plaintiff’s counsel, by letter dated June 1, 2007, that it had
concluded that “no changein the prior action [denying review] iswarranted.” Exh. C to Motion To Supplement. Over the
objection of the commissioner, | granted the plaintiff’s motion to supplement the Record to add the September 15, 2006
cover |etter, the Supplemental Goodman Notes that had been enclosed therewith and the Appeals Council’ s June 1, 2007
letter, which are attached as Exhibits A -C to the Motion To Supplement. See Order (Docket No. 20).
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647 F.2d 218, 222 (1st Cir. 1981).

The adminigrativelaw judge reached Step 4 of the sequentid evauation process, a which sagethe
burdenisontheplaintiff to show that he cannot perform hispast rlevant work. Gooder mote, 690 F.2d at
7, 20 C.F.R. 8404.1520(€). In congdering the issue, the commissoner must make a finding of the
plantiff’s RFC, afinding of the physical and menta demands of past work and afinding asto whether the
plantiff’s RFC would permit performance of that work. 20 C.F.R. § 404.1520(e); Socid Security Ruling
82-62, reprinted in West’ s Social Security Reporting ServiceRulings1975-1982 (“ SSR 82-627), & 813.

The plaintiff contends that the adminigrative law judge erred in (i) denying his claimin the absence
of medica recordswithout following the requirement of Socid Security Ruling 83-20 (“ SSR 83-20") thethe
infer an onset date of disability, (i) failing to devel op the record by neglecting to subpoenaDr. Goodman's
treatment notes despite the plaintiff’ s counsd’ srequest that he do so, and (iii) discounting Dr. Goodman's
opinion without following the criteriacof 20 C.F.R. § 404.1527(d)(2). See Statement of Errorsat 2-3. |
agree that, on the basis of the first point, reversal and remand iswarranted. | need not and do not discuss
the plaintiff’s remaining points of error.

|. Discussion

SSR 83-20 provides, in relevant part:

In addition to determining that an individud is disabled, the decisonmaker must dso

edtablish the onset date of disability. In many dlaims, the onset dateiscriticad; it may affect

the period for which theindividua can be paid and may even be determinative of whether

the individud is entitled to or digible for any benefits.

SSR 83-20, reprinted in West’s Social Security Reporting Service Rulings 1983-1991, at 49.

SSR 83-20 gppliesonly when aclaimant has been determined to bedisabled. See, e.g., Beasichv.



Commissioner of Soc. Sec., 66 Fed. Appx. 419, 432 (3d Cir. 2003) (“Heretherewas no disputethat, in
the context of a separate application for SSI [Supplemental Security Income] benefits, Beasich was
determined to have been ‘ disabled’ asof August 1, 1996, by his psychiatric condition that wasthe result of
hishead injury in 1981. In view of that earlier SS disability finding, the task of the ALJin the context here
was to determine onset — i.e., when Beasich' simpairments first became disabling. An earlier onset date
assessment is mandated when a claimant aready has been found disabled and dleges an exrlier disahility
onset date.”) (footnote omitted); Key v. Callahan, 109 F.3d 270, 274 (6th Cir.1997) (“ Sincetherewasno
finding that the clamant is disabled as a result of his menta impairment or any other imparments or
combination thereof, no inquiry into onset date s required.”).

An officd SS disability finding typicaly supplies the predicate for triggering of the duty to infer
disability onset date pursuant to SSR 83-20. See, e.g., Perkinsv. Chater, 107 F.3d 1290, 1295 (7thCir.
1997) (“SSR 83-20 addresses the Stuation in which an adminidtrative law judge makes afinding that an
individud is dissbled as of an gpplication date, and the question arises whether the disability arose a an
earlier ime. Inthe particular case of dud Title lI-XVI clams, the onset date for the Title 11 claim may be
earlier than the date for the Title XVI clam. Thisisbecause onecan collect SSI under Title XV1 only asof
the date of application, regardless of how long onemay have suffered fromaparticular infirmity, but onecan
collect DIB [Disahility Insurance Benefits] under Title |1 that covers up to 12 months of disability prior to
the filing of a DIB gpplication, provided that one had insured DIB status during thet period of disability.”)

(citation omitted) (emphasisin origind).* The plaintiff never was officialy determined to be disabled in the

*Whereas entitlement to SSD benefits hingesin part on acquisition of insured status, entitlement to SSI benefits does
not. See, e.g., Splude v. Apfel, 165 F.3d 85, 87 (1st Cir. 1999) (“In 1972, Congress added anew social security program to
provide ‘ supplemental security income’ (called ‘SSI') for ‘aged, blind and disabled’ persons of limited means regardless of
(continued on next page)
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sensethat hewasfound digiblefor SS benefits. See Record at 12 n.1; Findings1-7,id. at 16-17. Atora
argument, counsel for the commissioner contended that thisfact wasfatd tothe plaintiff’ srelianceon SSR
83-20. Nonetheless, | am persuaded that in theunusud circumstances of this case, SSR 83-20 should have
been applied.

At the plaintiff’s hearing, the adminidrative law judge admonished his counsd for having faled to
ensure that he submitted an gpplication for SSI benefits, commenting: “[W]e have quite aremote date last
insured [for SSD purposes], so there' sgoing to be some question about whether the commencement of the
disability wasduring that timeframe. Inlight of theworsening of hissymptomsand recent medical careand
so forth it would seem to be that it would probably would be pretty clear that he has been disabled more
recently for sure. We'll resolve whether that, how far back that goes, but | just assumed that he probably
was getting SSI. . . . [T]he disability seemsfairly clear, you know, recently and soon. So, I'm, I'mat a
loss asto why there snot an [SSI] gpplication” 1d. at 435-36. Theplantiff did filean SSl gpplication as
suggested; however, it was rejected based on excessincome (not failure to demonstrate disability), and not
further pursued. Seeid. at 12 n.1.

In the body of his decison, the adminidrative law judge observed: “ Although the claimant dmost
certainly has been unable to work since March 2004, he has failed to demondtrate that he has been
‘disabled’” since atime on or before March 31, 2001[.]” Id. a 16. A finding of disability Snce a least

March 2004 was, in turn, amply supported by the evidence of record, which included voluminous trestment

their insured status. Thisisasocial welfare program funded out of general taxpayer revenues. SSl isavailable evento
those who qualify for SSD, but SSD income is considered in determining whether adisabled person quaifiesfor SSI under
the latter' s meanstest.”) (citations omitted); Chute v. Apfel, No. 98-417-P-C, 1999 WL 33117135, a*1n.2(D. Me Nov. 22,
1999) (“To be eligible to receive SSD benefits the plaintiff had to have been disabled on or before her date last insured
(March 31, 1995); however, eligibility for SSI benefitsis not dependent on insured status.”).
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notes documenting (i) a course of dectroconvulsive therapy (“ECT”) in March 2004 overseen by Glem
Prentice, M.D., see, e.g., id. at 137-41, 162-63, (ii) aninpatient psychiatric hospitdization later that month
after the plaintiff was brought to Maine Medica Center in an agitated and disorganized state, see, e.g., id. &
196-99, (iii) a second inpatient psychiatric hospitdization in December 2004 during which the plaintiff
presented on admisson as disheveled, extremdy irritable and defensive, disorganized, paranoid and
pressured, see, e.g., id. at 186-90, and (iv) asecond course of ECT infall 2005 overseen by Dr. Prentice,
see, e.g., id. at 403-19.

The question whether circumstances such asthese trigger application of SSR 83-20 appearsto be
one of firg impresson. The parties do not cite, nor can | find, caselaw on point. Inapreviousingancein
which aclamant relied on acomment in the body of adecision to support gpplication of thet rule, this court
declined to apply SSR 83- 20, gating that the administrative law judge’ s* remarks[could not] reesonably be
construed as congtituting a determination that the plaintiff became disabled subsequent to his date last
insured.” Garland v. Barnhart, 94 Soc. Sec. Rep. Serv. 305, 308 (D. Me. 2004) (rec. dec., aff' d Mar.
25, 2004). However, in Garland, the adminigtrative law judge merdly had remarked, in the body of his
decison, that dthough the tresting source's “opinion may be supported with respect to the clamant’s
current condition,” and “current evidence supports marked functiond limitationsin activitiesof daily living,”
there was no indication that the clamant was redtricted in that manner prior to his date last insured. 1d.
(citation and internal quotation marksomitted). Inthiscase, by contragt, (i) theadminidrativelaw judge, at
hearing, described the plaintiff’s current disability as“farly clear,” directing the plaintiff’ s counsd to submit
an SSI application on his behdf, (ii) the application for SS was turned down not on the basis of lack of

demondtration of current disability but rather on the basisof excessincome, (jii) the adminidrativelaw judge



described the plaintiff, in the body of his decison, as “amost certainly” currently dissbled, and (iv) the
Record evidence supported such afinding. All of thisadded up to morethan astray, off-the-cuff remark in
the body of adecision; inthe peculiar circumstances of thiscase, thiswas asclose asit was possiblefor the
plantiff to get to an officid finding of current disgbility. It thus in my view is tantamount to afinding of
current disability for purposes of application of SSR 83-20.°

Theadminigrative law judge accordingly erred in neglecting to apply that rulinginthiscase. Atord
argument, counsd for the commissioner posited that any such error was harmlessinasmuch asthe plaintiff
adduced insufficient evidence that he suffered prior to his date last insured from mental impairments of a
disabling leve of severity, and thus there was no need to call amedical expert to infer adisability date. In
other words, sheargued, the adminigtrativelaw judge possessed sufficient evidenceto make adetermination
supported by substantiad evidence that the plaintiff was not disabled prior to his date last insured. | am
unpersuaded.

A fallureto cite SSR 83-20 isharmless error only to the extent the dictates of the rule nonetheless
are heeded; it isotherwise reversible error. See, e.qg., Briscoeexrel. Taylor v. Barnhart, 425 F.3d 345,
352 (7th Cir. 2005) (“The ALJdid not refer to SSR 83-20 pecificaly in hisdecision, but thisomisson by
itself isnot reversbleerror. Wemust determine whether the AL Jnevertheess properly gpplied the requiste
andyss. Our review of the decison leadsusto concludethat hedid not.”); Field v. Shalal [sic], No. CIV.
93-289-B, 1994 WL 485781, a *3 (D.N.H. Aug. 30, 1994) (“The ALJ sfalureto explicitly rely on SSR
83-20 does not by itsdlf require remand. In thiscase, however, the ALJ sreasoning also failsto comport

with SSR 83-20's substantive requirements.”) (citation omitted).

® While SSR 83-20 applies only when an individual has been determined to be disabled, the rule does not specify that

(continued on next page)
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SSR 83-20 provides, in relevant part:

In some cases, it may be possible, based on the medical evidence to reasonably infer thet
the onset of a disabling impairment(s) occurred some time prior to the date of the first
recorded medical examination, e.g., the datethe claimant stopped working. How long the
disease may be determined to have existed at a disabling level of severity depends on an
informed judgment of thefactsintheparticular case. Thisjudgment, however, must havea
legitimate medical basis. At the hearing, the adminidirative law judge (ALJ) should cdl on
the services of amedica advisor when onset must beinferred. If thereisinformationinthe
fileindicating that additional medica evidence concerning onset isavailable, such evidence
should be secured before inferences are made.

If reasonable inferences about the progression of the impairment cannot be made on the
basis of the evidencein fileand additiond rdlevant medica evidenceisnot available, it may
be necessary to explore other sources of documentation. Information may be obtained
from family members, friends, and former employersto ascertain why medicd evidenceis
not availablefor the pertinent period and to furnish additiona evidenceregarding the course
of theindividud’ s condition. . . .

The avalable medical evidence should be congdered in view of the nature of the
impairment (i.e., what medical presumptions can reasonably be made about the course of
the condition). The onset date should be set on the date when it is most reasonable to
conclude from the evidence that the impairment was sufficiently severe to prevent the
individua from engaging in SGA (or gainful activity) for acontinuous period of at least 12
months or result in desth. Convincing rationale must be given for the date selected.
SSR 83-20 at 51-52.
Asthe adminigrativelaw judgesuggested a the plaintiff’ s hearing, the Record contained sgnificant
gaps and ambiguitiesregarding the plaintiff’ s condition prior to expiration of hisinsured statuson March 31,
2001. See, eg., Record at 447-50. At the hearing, held February 15, 2006, see id. at 432, the plaintiff
tetified that he began seeing Dr. Goodman sometime in early 2000, about a year before he stopped
working, and that he had seen him on aweekly or greater bass since that time, seeid. at 442-43, 444-45.

He stated, inter alia, thet at the beginning of the dide into anxiety and depresson that prompted his first

it isto be applied only upon adetermination of eligibility for SSI (Title XV1) benefits. See SSR 83-20 at 49.
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vigt to Dr. Goodman “it was horrific. | couldn’t, | wasn't coherent enough to have aconversation like you
arehaving right now.” 1d. at 450-51. He added that his condition actualy had improved Snce beginning
trestment with Dr. Goodman, stating: “I asked Dr. Goodman the last time | saw him how hethought | was
coming along and what improvement I'd shown, and he said, if | can remember, he said that | was alot
more coherent now than | waswhen | first went to seehim.” Id. at 451.

Asof thetime of the hearing the Record contained severa |etters from Dr. Goodman dated from
2004 through 2006 addressing histreatment of the plaintiff’ spsychiatric conditions, including amental RFC
assessment dated November 4, 2005, see, e.g., id. at 118, 420-24, but no actua underlying notes or
recordsof that trestment. Indeed, therewasno contemporaneous medical evidence of any kind emanating
from the period prior to the plaintiff’ sdatelast insured of March 31, 2001. Theearliest medical evidence of
record dated from June 19, 2003 and did not bear on the plaintiff’s anxiety or depression, seeid. at 119;
the earliet medica evidence of record reflecting trestment for a mental-hedth condition — congsting of
notes of Dr. Prenticereflecting aconsultative examination of the plaintiff, uponreferrd by Dr. Goodman, for
consderation of ECT — dated from March 8, 2004, seeiid. at 137-40.

To make matters worse, Dr. Goodman's letters contained material discrepancies. InaMay 19,
2004 letter to Whom It May Concern, for example, Dr. Goodman stated that the plaintiff had “been a
patient under my continuous psychiaric trestment for the past 3 yeard,]” id. at 118; in a September 15,
2005 | etter to Dr. Prentice, Dr. Goodman wrotethat the plaintiff had been under hiscare“for gpproximatdy
five three years for treatment of a condition that initially presented as aMgor Depression with sgnificant
psychoatic (paranoid) featured,]” id. at 423, and in aFebruary 10, 2006 |etter tothe plaintiff’ scounsd, Dr.

Goodman stated: “1 have reviewed my records, and | first saw [the plaintiff] on 2/4/2000. He has been



under my professiond care continuoudy sincethat time[,]” id. at 424. Inaddition, in hisFebruary 10, 2006
|etter to the plaintiff’s counsd, Dr. Goodman stated: “In my opinion, the severity of [the plaintiff’s| mental

illnesswasjust as severe, or perhaps even worse, in theyear 2000 thanitisnow. Thefunctiona limitations
described in my mental RFC dated 11/4/05 were certainly present intheyear 2000[.]” Id. at 424. Yet,in
his September 15, 2005 letter to Dr. Prentice, Dr. Goodman had written, inter alia:

[The plaintiff’ g treatment with medications and psychotherapy for that condition [maor
depression with significant psychotic (paranoid) features] was, early on, rewarding, but
over the past couple of years, his mood has become more depressed[,] and he has
devel oped unremitting anxiety, despite treetment with virtudly al dasses and gpedificagents
of the psychopharmacologic armamentarium. . . . He had a short course of ECT as an
outpatient at MM C ayear or so ago, but became quite confused at home. He continues at
present to be quite depressed, despondent[,] extremely anxious and reportsinability to
concentrate, though his speech at visitsis coherent and goal-directed. Hethinksincessantly
about suicide, has contracted to keep working toward recovery and refuses to re-enter
Spring Harbor Hospitd[,] where he fdlt that he received no benefit.

Id. a 423. In addition, in a note appended to his November 4, 2005 mental RFC assessment, Dr.
Goodman had stated, inter alia:

At thetimeof hisreferrd [to Dr. Goodman] he [the plaintiff] was extremely depressed and
was voicing ddudons . . . . Treatment with antidepressant medications, antipsychotic
medications and weekly psychothergpy brought his thinking and mood back to a more
satisfactory leve, but this was rdaively short-lived improvement. During the period of
menta improv[e]ment, hiswork involvement dimin[i]shed, but hedid develop aninterestin
oil painting[,] and this appeared to be hedlthy for him, but about ayear ago, he started to
go down-hill dinicdly, with loss of interest in painting and with progressive difficulty in
concentration and performance in his regular work &g a carpenter.[] His persond

appearan[cje and hyg[i€]ne progressively deteriorated[,] and he was making changesin
medication and dosages on his own, with deleterious results. . . . About a year ago his
depresson worsened markedly[,] and he was beset with daily suicidd ideation. He
developed panic-type anxiety and was at times homebound by it. He made frequent
emergency telephone calsto me. Over the course of his treetment he was treated with
every classof psychotropic medications, with multiple agents from most classes, but inthe
last year, none seemed t[o] be hepful to [] him. Within the past two months, he has gotten
some benefit from eectro convulsive treatments, [h]owever that improvement appearsto
be transent[,] [A]JND HE IS REPORTING OVERWHELMING FEARS AND
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CLEARLY ISNOT ABLE TO WORK.
Id. at 421-22.

To his credit, the adminigtrative law judge sought to address this confused State of affairs by
directing the plaintiff’s counsd to obtain as many of Dr. Goodman’' scontemporaneous medica recordsas
possible. Seeid. at 447-49.° Heheld the Record open for two weeks to permit submission of additiond
evidence, directed that the plaintiff’ s counsel provide him a progress report by that time and noted that he
would consder an additiond reasonable extenson of time. Seeid. at 454-55.

By letter dated March 1, 2006, the plaintiff’ scounsedl reported to the administrative law judge that
he had requested Dr. Goodman'’ s notes, particularly for the period from February 4, 2000 through March
31, 2001, by letter, fax and telephone and that Dr. Goodman had informed him he had located and would
forward hisinitid evauation of the plaintiff and would continue to search for histreatment notes. Seeid. at
56-57. Theplaintiff’scounse sought another two-week extension to obtain Dr. Goodman’ srecords. See
id. He concluded: “Thisofficewill continueto press Dr. Goodman for hisnotesto fully develop therecord
on thisissue. 20 C.F.R. 88 404.1512(d) and (€). | expect we will be successful. However, if we are
unsuccessful, 1 would urge you to subpoena them, pursuant to 20 C.F.R. 88 404.916(b)(1) and

404.950(d)(1).” 1d.”

® When pressed by the administrative law judge as to why he had not submitted Dr. Goodman’s contemporaneous
progress notes, the plaintiff’s counsel explained: “My understanding talking to Dr. Goodman on the phoneisthat he' san
elderly gentleman, and I, | just don't think that he's maintaining an office quite the way that ayounger man[] maintain[s] a
psychiatric office.” Record at 448.
"Thefirst cited regulation, 20 C.F.R. § 404.916(b)(1), provides: “Y ou may request that we assist you in obtaining pertinent
evidence for your disability hearing and, if necessary, that we issue a subpoena to compel the production of certain
evidence or testimony. We will follow subpoena procedures similar to those described in § 404.950(d) for the
administrative law judge hearing process].]” 20 C.F.R. § 404.916(b)(1). In turn, section 404.950(d)(1) provides. “Whenitis
reasonably necessary for the full presentation of acase, an administrative law judge or amember of the Appeals Council
may, on his or her own initiative or at the request of a party, issue subpoenas for the appearance and testimony of
witnesses and for the production of books, records, correspondence, papers, or other documents that are material to an
(continued on next page)
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From dl that appears, the plaintiff’ s counsd submitted only one contemporaneous progress note of

Dr. Goodman (documenting Dr. Goodman' sinitid trestment of the plaintiff on February 4, 2000) prior to
issuance of the instant adverse decison on July 20, 2006. Seeid. at 14, 425-31. Inhisdecison, the
adminigrative law judge did not mention the plaintiff’s counsel’ srequest for issuance of asubpoenaof Dr.
Goodman' srecords, seeid. at 12-17, and thereisno indication of record that such asubpoenawasissued.
Theplantiff’ scounsd eventualy was ableto obtain the Supplementa Goodman Notes, which he submitted
to the Appeals Council by letter dated September 15, 2006. See Exhs. A-B to Motion To Supplement.
Asonemight expect, the adverse decision rested in large part on the absence of contemporaneous medical
evidence corroborating ether the plaintiff’s clam that he experienced symptoms of a disabling leve of

Severity prior to hisdate last insured or Dr. Goodman' s 2006 opinion to that effect. See Record at 15-16.

Despite the adminigtrative law judge s commendable efforts to develop therecord inthis case, he
did not purport to — and did not — follow the dictates of SSR 83-20, which imposes whét fairly could be
described as heightened record- development duties. Specifically, hedid not (i) attempt to secureadditiona
medical evidencethat he himsdlf stated at hearing should exist— Dr. Goodman’ s contemporaneous progress
notes — by isuing a subpoena, despite having been requested to do so, (i) explore other sources of
documentation (such asfamily members, friendsor former employers) about the plaintiff’ sstatusprior to his
datelast insured, or (iii) call upon the services of amedica advisor to assst himininferring the onset date of
disability. See SSR 83-20 at 51-52. While SSR 83-20 does not mandate that amedical advisor becaled,

or additiond evidence be sought, in every instance, courts have construed one or both of those stepsto be

issue at the hearing.” 20 C.F.R. § 404.950(d)(1).



essentia when (as here) therecord isambiguous regarding onset date® See, e.g., Katt v. Astrue, No. 05-
55043, 2007 WL 815418, at *1 (9th Cir. Mar. 14, 2007) (“[AJn ALImust call amedicd expertif thereis
ambiguity in the record regarding the onset date of a clamant’s disability. If the medical evidence is not
definite concerning the onset date and medical inferences need to be made, SSR 83-20 requires the
adminigrative law judge to call upon the services of amedica advisor and to obtain dl evidence whichis
available to make the determination.”) (citation and interna quotation marks omitted); Blea v. Barnhart,
466 F.3d 903, 910 (10th Cir. 2006) (“[A] medical advisor need be caled only if the medica evidence of
onset isambiguous.”) (citation and interna quotation marksomitted); Briscoe, 425 F.3d at 353 (*The ALJ
acknowledged that the medical evidencewasinconclusve. Rather than explore other sourcesof evidence,
as SSR 83-20requires, the ALJdrew anegativeinference a that point.”); Grebenick v. Chater, 121 F.3d
1193, 1200-01 (8th Cir. 1997) (“It isimportant to understand that theissueof whether amedical advisor is
required under SSR 83-20 does not turn on whether the ALJ could reasonably have determined that
[claimant] was not disabled before September 30, 1982. Rather, when there is no contemporaneous
medica documentation, we ask whether the evidenceisambiguousregarding the possibility that the onset of
her disability occurred before the expiration of her insured status. If the medica evidenceisambiguousand
a retroactive inference is necessary, SSR 83-20 requires the ALJ to cal upon the services of amedica

advisor to insure that the determination of onset is based upon alegitimate medica bass”) (citations and

8 The administrative law judge himself acknowledged the ambiguity of the evidence with respect to date of onset of
disability, stating, for example: “[Dr. Goodman'’s] got aletter in, you know, his September 2005 | etter says over the last
couple of years[the plaintiff’ s] mood has become much more depressed. Well, a couple of years doesn’t sound like 2000.
Maybe that’s what he meant, but it’s not clear, and thislatest statement isinconsistent with that. And so, you know, if

he' s an elderly man and maybe he has afailing memory, maybe his earlier letters are more reliable than his recent letters, |

don’t know. That's why we need the underlying treatment records to show what was going on to corroborate the
severity, the duration, the continuity, the lack of improvement and what have you. Y ou know, the conclusory letters
really are not enough. We need documentation.” Record at 449.
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interna quotation marks omitted). Reversal and remand accordingly are warranted in this case,

While the plaintiff may or may not, upon remand, be found to have become disabled prior to his
date last insured— amatter onwhich | expressno opinion—inthe circumstances of thiscaseheisentitied to
aproper determination of the date of onset of his disability in accordance with the dictates of SSR 83-20.

I1. Conclusion

For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

REMANDED for proceedings consstent herewith.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 11th day of July, 2007.
/s David M. Cohen

David M. Cohen
United States Magigtrate Judge
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